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IN THE 


United States Court of Appeals 

fob the District of Columbia 

October Term, 1944 

» %* ■ . 

• » • * «• 

No. 8749 

GEORGE COLBERT, Appellant 

vs. 

UNITED STATES, Appellee 

BRIEF FOR APPELLANT. 

Statement of Jurisdiction. 

This is an appeal from a verdict of guilty of the crime 
of pandering and from judgment entered on said verdct. 
The lower court had jurisdiction by virtue of Title 11, Sec¬ 
tion 322 (1940 Edition) Code of Laws for the District of 
Columbia. The jurisdiction of this Court to entertain this 
appeal is founded on Title 17, Section 101, of the (1940 
Edition), District of Columbia Code. 

Statement of the Case. 

v The appellant, who for convenience will be referred to 
herein as defendant and appellee as the government, was 
indicted for the crime of pandering. It was charged that 
the defendant did on, to-wit, October 29, 1943, in the Dis¬ 
trict of Columbia, arrange for and cause a certain female, 
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one Muriel Marie Fuller, to engage in prostitution and 
have sexual intercourse with certain male persons whose 
n^mes were unknown to the Grand Jurors and that the de¬ 
fendant then and there feloniously and unlawfully did re¬ 
ceive for and on account of so arranging for and causing 
said Muriel Marie Fuller to have sexual intercourse and 
engage in prostitution the sum of eight dollars ($8.00). 

The said Muriel Marie Fuller is a white woman 19 
years of age from Roanoke, Virginia, who was brought to 
the District of Columbia by Robert Lee Wheeling for the 
purpose of prostitution. The two people registered as man 
and wife at the Gilbert Hotel, where defendant, a Negro, 
was employed as bellboy. The only direct testimony given 
at the trial was by the complaining witness, said Muriel 
Marie Fuller and Robert Lee Wheeling. The trial court 
refused to permit defendant’s attorney to examine each 
prospective juror fully on the question of race prejudice 
and instead addressed a general question to the panel from 
which there was no response. The complaining witness 
testified that on the evening of November 1, 1943 she went 
to the Gilbert Hotel with Detective Sergeant Roy Blick 
of the Vice Squad, Robert H. Kurtzman of the Federal 
Bureau of Investigation and Mrs. Clara Dowling of the 
Women’s Bureau for the purpose of identifying the bell¬ 
boy who had procured dates, and that nothing was said 
about the alleged occurrence on the night of October 29th. 
Mrs. Dowling testified to the same fact, whereupon on both 
occasions defendant’s motion to strike was denied. Neither 
did Sergeant Blick nor Agent Kurtzman testify to any 
reference to October 29th at the time of the arrest, except 
that Agent Kurtzman was called as a rebuttal witness at 
the close of the defendant’s case, after remaining in the 
court room during defendant’s testimony, testified that the 
defendant was told that he was being arrested for the of¬ 
fense alleged to have been committed on the night of Oc¬ 
tober 29th. 
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The Court admitted testimony, over defendant’s excep¬ 
tion, that the defendant had $595.00 in his possession at the 
time of his arrest. Wheeling had testified that he paid the 
defendant $8.00 on the night of October 29th. 

Several character witnesses testified as to the defend¬ 
ant’s good reputation for truth and veracity and for peace 
and good order. No objection was offered to the admissi¬ 
bility of this character testimony. The Court denied in 
form defendant’s prayer for instruction on character testi¬ 
mony, but failed to instruct in substance while charging 
that the character of the complaining witness was of no mo¬ 
ment in the case. The Court failed to name Wheeling as 
an accomplice while so designating the complaining witnes s. 

The Court refused defendant’s request to consider pray¬ 
ers outside the presence of the jury and in the jury’s pres¬ 
ence passed on the nine prayers offered by defendant, re¬ 
jecting all in form and two in form and substance, to which 
ruling exception was noted. 

Statute Involved. 

Title 22, Section 2707, of the (1940 Edition) Code of Laws 
for the District of Columbia provides: 

“Any person who, within the District of Columbia, 
shall receive any money or other valuable thing for c>r 
on account of arranging for or causing any female to 
have sexual intercourse with any other person or to 
engage in prostitution, debauchery, or any other im¬ 
moral act, shall be guilty of a felony and, upon convic¬ 
tion, shall be punished by imprisonment for not more 
than five years and a fine of not more than $1,000.” 

Statement of Points. 


1. The Court erred in refusing defendant’s attorney 
the privilege of examining the individual prospective jur¬ 
ors fully as to their race prejudice. 
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2. The Court erred in admitting on cross-examination 
matter that had not been raised on direct examination, which 
matter was highly prejudicial and irrelevant, namely, the 
amount of money which defendant had on his person at the 
time of his arrest. 

3. The Court erred in admitting statements in relation 
to a subsequent occurrence, which statements had no bear¬ 
ing upon the offense charged in the indictment. 

4. The Court erred in denying categorically defendant’s 
Prayers Nos. 2, 6, and 9. 

!5. The Court erred in rejecting the form of defendant’s 
Prayer No. 5, and in failing to instruct the jury at all on 
character testimony offered by defendant, while charging 
that the character of the complaining witness, as a prosti¬ 
tute, was of no moment in the case. 

6. The Court erred in rejecting in form defendant’s 
Prayers Nos. 2, 3, 4, 7, and 8, as improperly and specifically 
stating the law applicable to evidence in the case, while sub¬ 
stituting language of the Court in a general charge which 
was vague and misleading. 

7. The Court erred in designating in the charge the com¬ 
plaining witness as an accomplice while failing so to desig¬ 
nate the Government’s witness, Wheeling. 

8. The Court erred in refusing to grant defendant’s mo¬ 
tion for a new trial, on the ground that the evidence failed 
to support the verdict and other errors as were called to 
the Court’s attention. 

Summary of Argument. 

It was error for the Trial Court to deny defendant the 
right to examine the individual prospective jurors on the 
question of race prejudice. Under the ruling of the Su¬ 
preme Court in Aldridge vs. U. S., 283 U. S. 308, the courts 
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of this jurisdiction have uniformly permitted wide latitude 
in examining prospective jurors on the question of race 
prejudice. The Trial Court stated that he would not per¬ 
mit anything in the nature of race to be injected in the 
case. The complaining witness was white, Robert Lee Whee¬ 
ling, her accomplice was also white while the defendant was 
a Negro. That there was a racial element in the case was 
indicated by the Court’s question to the jury, “Would you be 
prejudiced because the defendant is of the Negro race and 
the complaining witness is a white woman?” Defendant con¬ 
tends that this was an unsatisfactory substitute for his ret- 
quest to examine fully the individual jurors and to elicit 
such personal response as to indicate the presence or ab¬ 
sence of racial bias. 

« 

$ 

The Trial Court recognized the prejudicial nature of tes¬ 
timony concerning the amount of money found in defend¬ 
ant’s possession at the time of his arrest, and rejected it on 
direct examination of Officer Blick but suggesting to the 
government’s attorney that he should offer it (R. p. 18). 
An excuse for again offering said prejudicial testimony on 
cross-examination of defendant is for the purpose of im¬ 
peachment only. No such purpose of such prejudicial tes¬ 
timony was stated in the Court’s charge to the jury. The 
effect of such testimony registered upon the minds of the 
jury and could be removed by no explanation. 

To the same effect was the Court’s ruling on defendant’s 
motion to strike the testimony of the complaining witness 
and Mrs. Dowling of statements made on the night of No¬ 
vember 1st which made no reference to the alleged occur¬ 
rence on the night of October 29th. The set-up on said 
Monday night was in the nature of entrapment and was afi 
entirely new and subsequent offense. The scheme failed 
because either of the innocence of the defendant or because 
of premature arrest. The subsequent attempt, therefore, 




6 


was abandoned and considered merely as identification, 
while the complaint was made on the alleged occurrences of 
October 29th. 

The Trial Court committed reversible error in admitting 
defendant’s character testimony in evidence and then re¬ 
fusing defendant’s prayer for instruction on such evidence. 
It is submitted that the prayer properly stated the law and 
should have been granted in both form and substance, or 
should have been presented to the jury in terms that spe¬ 
cifically stated the law applicable to such evidence. 

In like manner the Court erred in rejecting specific and 
correct statements of the law in defendant’s prayers 1, 3, 
4, 7, and 8 and substituting a general charge of vague gen¬ 
eralities. 

In view of the fact that the only testimony upon which 
the defendant could have been found guilty, was that of the 
complaining witness and Wheeling was in conflict, Wheeling 
testifying that Miss Fuller knew of the arrangements which 
he had made with the defendant and the terms on which he 
was to pay defendant and that it was Miss Fuller who told 
Wheeling how much he owed defendant and that Wheeling 
paid the defendant $8.00 in Miss Fuller’s presence, while 
Miss Fuller herself testified that she knew nothing at all 
about such arrangements, that although she gave Wheeling 
all of the money she collected she did not know what he did 
with it, neither did she ever see him pay the defendant any¬ 
thing. And for the further reason that Miss Fuller and 
Wheeling were accomplices whose testimony should be re¬ 
ceived with caution and scrutinized with care and should 
not be given credence without some corroborating testi¬ 
mony. Testimony of both Wheeling and Miss Fuller being 
tainted by their own misconduct, it is submitted that the evi¬ 
dence was insufficient to support the verdict. 



Argument. 


1. The Court erred in denying request of defendants 
counsel to examine fully the individual prospective junprs 
on the question of race prejudice. 

For a number of years it has been the consistent practi 
in this Court to follow the decision of the Supreme Court 
of the United States in Aldridge v. U. S., 283 U. S. 308. 
Seldom, if ever, within the knowledge of defendant’s at¬ 
torney, has the right to examine fully the individual pros¬ 
pective jurors on the question of race prejudice, in such a 
case as the one at bar, been denied by any judge of this 
Court. The rule as laid down in the Aldridge Case was 
strictly adhered to by Mr. Chief Justice Eicher, in the U. 
S. v. Bond, et al. This was a case in which three Negroes 
had been in an altercation with two white men on the street 
car and the witnesses upon whom the Government relied 
were also members of the white race. Defendant’s attor¬ 
ney was permitted to ask each prospective juror about eight 
questions, designed to elicit the individual prospective jpr- 
or’s personal reaction on the subject of race prejudice, ihe 
questions were permitted in spite of the painful monotcnv 
and the time consumed, and over the protest of the Govern¬ 
ment’s attorney. 

The request made in the Aldridge Case was that the ques¬ 
tion relative to racial prejudice be propounded to each and 
every prospective juror. The request was denied and the 
Court of Appeals sustained the Trial Court, which deci¬ 
sion was reversed by the Supreme Court. In its decision 
the Supreme Court cited with approval Pinder v. State, 
27 Fla. 370, in which it vras held proper to test fully the ex¬ 
istence of bias or prejudice in the minds of the jurors, slat¬ 
ing: 

“It sought to elicit a fact that was of the most vital 
import to the defendant; and a fact, too, that if exfst- 
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ent, was locked up entirely within the breast of the jur¬ 
ors to whom the question was propounded; a knowl- 
i edge of the existence of which could only be acquired 
i by interrogating the juror himself.” 

The«Aldridge Case cites also Hill v. State, 112 Miss. 260, 
in which the Supreme Court of Mississippi held that it was 
fatal error to refuse the question: 

“Have you got any prejudice against the Negro, as 
a Negro, that would induce you to return a verdict on 
i less or slighter evidence than you would return a ver¬ 
dict of guilty against a white man under the same cir¬ 
cumstances.” 

After citing a number of state decisions in support of the 
contention that the right so to examine a prospective juror 
isi without geographical limitations, in concluding the opin¬ 
ion in the Aldridge Case the Supreme Court said: 

“We think that it would be far more injurious to per- 
i mit it to be thought that persons entertaining a dis¬ 
qualifying prejudice were allowed to serve as jurors 
and that inquiries designed to elicit the fact of dis¬ 
qualification were barred. No surer way could be de¬ 
vised to bring the processes of justice into disrepute.” 

2. The Court erred in admitting prejudicial testimony 
on cross-examination concerning the amount of money 
found on the defendant’s person at the time of his arrest. 

iNot only was this testimony prejudicial and irrelevant, 
it was entirely beyond the scope of direct examination. 
Subsequent questions concerning defendant’s income tax 
return were on a collateral matter, which examination 
should not have been permitted. 

!ln Bowman v. U. S., 50 App. D. C., 90, 267 F. 648, our 
Court of Appeals held: 

“In criminal trials, no evidence shall be introduced 
I that does not directly tend to prove or disprove the 
matter in issue.” 
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The Supreme Court held in Shepard v. U. S., 290 UJ S. 

' 96: 

“Evidence should be excluded when risk of con¬ 
fusion therefrom upsets balance of advantage there¬ 
of/ y 

In a case quite similar to the case at bar, in so far as (the 
possession of a large sum of money by the defendant at ^he 
time of his arrest is concerned, the District Court of Ohio 
held in U. S. v. Chaffee, Fed. Cas. No. 14772 (24 F. D. 345): 

“The fact that, during the period through which a 
defendant in a prosecution for carrying on a distillery 
without paying the internal revenue tax is alleged to 
have been engaged in thus defrauding the government, 
such defendant was apparently accumulating and 
spending large sums of money, is not admissible to 
substantiate the charge/’ 

In the instant case the Court’s inconsistent position in 
this matter is rather difficult to understand (R. p. 18). 

“TJhe Court: ‘I will exclude it. It may be very 
prejudicial. If I was in your situation I would offer 
it, but not being in your situation I will exclude it/ ” 

Surely by the foregoing statement, the Court did not intend 
to suggest to the prosecutor to offer testimony which he 
knew to be prejudicial and inadmissible, for its effect on the 
jury. The Court’s effort to rectify the damage to plaintiff ' 
by charging the jury (R. p. 27) that possession of a lar^e 
sum of money is not evidence of guilt, was to no avail. It 
had left an indelible impression upon the jurors’ minds and 
undoubtedly was a determining factor. 

“There has been evidence in this case offered on the 
part of the Government of the possession of money ^>y 
the defendant shortly after the alleged commission of 
the offense. You are instructed that it is not evidenbe 
of guilt. (Then why admit it?) The receipt of money 
or other valuable thing is an essential element of tne 
offense, but that was permitted to be introduced as an 
evidential fact for your consideration * • V’ (Paren¬ 
thesis supplied.) 
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3. The Court erred in admitting statements in relation 
to a subsequent occurrence, which statements had no bear¬ 
ing upon the offense charged in the indictment. 

The testimony of the complaining witness and Mrs. Dow- 
lin of conversation with the defendant at the Gilbert Hotel 
on Monday night was inadmissible because it was in no 
ways connected up with the alleged crime of the preceding 
Friday night. The statements were too remote to consti¬ 
tute a part of the res gestae and there was no connection 
raising fair inference of common motive. 

Statements made bv the defendant at the time of his ar- 

* 

rest, not bearing upon the offense charged, do not consti¬ 
tute a part of the res gestae and are inadmissible. In 
Busch v. U. S., 42 F. 2d 79 certiorari denied, Greible v. U. 
S., 284 U. S. 687. Testimony respecting defendant’s state¬ 
ments that he was through with building enterprises held 
properly excluded as not part of the res gestae. 

Evidence of like offenses in carrying on common enter¬ 
prise, to show intent, inadmissible without showing con¬ 
nection raising fair inference of common motive. Crowley 
V 4 U. S., 8 F. 2d 118. Absolutely nothing was said about 
money on Monday night—and receiving money for so ar¬ 
ranging and causing a female to commit adultery or engage 
in prostitution is an essential element of the offense. 

I “ Facts offered for the sole purpose of improperly 

appealing to the prejudice of the jury against the ac¬ 
cused should be excluded. People v. Caruso, 159 N. 
E. 390 (N. Y.) 

“No fact which on the principle of sound logic, does 
i not sustain or impeach a pertinent hypothesis is rele¬ 
vant, therefore, no such fact, unless otherwise provid- 
i ed by some positive prescription of law, should be ad¬ 
mitted as evidence on a trial. Ttillis v. State (Ark.), 
257 S. W. 380. 

“In criminal cases the necessity exists for a rigid 
j enforcement of the rule that evidence that does not tend 
to prove or disprove the charge must be excluded. Dy- 
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son v. State, 26 Miss. 362. See 225 S. W. 1085. See 
Boyd v. U. S., 142 U. S. 450 ; 35 L. Ed. 1076, 12 S. Ct. 
292. Moore v. U. S., 150 U. S. 57, 37 L. Ed. 996, 143 
S. Ct. 26. 

“Where information charged but a single act in a 
single count, the prosecution could not show other in¬ 
stances of the same crime committed with the same 
person at other times. State v. Bates, 10 Conn. 372. 

“The weight of authority seems to be in favor of tie 
doctrine that in this class of cases (sex crimes) evi¬ 
dence of acts occurring prior to the act for which the 
accused is being tried may be given to characterize and 
explain the latter; but that evidence of subsequent acps 
may not. 1 Wharton’s Criminal Evidence 551, Citing 
Minnesota, Ohio, Oregon, Texas, Alabama, Illinois, 
Maine, Massachusetts, Missouri, Nebraska, New York, 
North Carolina, Vermont, Iowa cases.’’ 

In People v. Coneler, 104 Mich. 449, 62 N. W* 572, it whs 
held that “it is wholly incompetent to show subsequent acis 
for any purpose.” 

What was alleged to have been said related only to trans¬ 
actions of Monday night. The approach of Miss Fuller 
and Mrs. Dowlin was in the nature of an entrapment that 
probably failed because of premature arrest. Had money 
passed between Miss Fuller or Mrs. Dowlin and defendant 
or had Sgt. Blick and Agt. Kurtzman simulated the twio 
boy friends long enough to show common design or ente 
prise, such evidence might have been admissible to show in¬ 
tent, though subsequent to the offense charged, although b 
the Michigan case (supra) and by the weight of authori 
evidence of such subsequent acts and declarations of de 
fendant would be inadmissible. 


4. The Court erred in rejecting the form of defendant’s 
Prayer No. 5, and in failing to instruct the jury at all op 
character testimony offered by defendant. 


T 


The prayer was in proper form and its rejection was high 
ly prejudicial to rights of defendant. In Jones v. U. S., 53 
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App. D. C. 138, the Court of Appeals held that the refusal 
of the Trial Court to grant a prayer in the identical lan¬ 
guage of Defendant’s Prayer No. 5, which is also in the 
language in Edington v. U. S., 164 U. S. 361, was error, 
stating: 

i “We think that the court erred in refusing to give 
I the instruction as requested, notwithstanding that 
i others upon the same subject were given in the general 
i charge. The instruction as requested explained the 
subject in specific and concrete terms, whereas those 
contained in the general charge simply informed the 
jury in effect that they should consider such testimony 
together with the other testimony in (the) case in or¬ 
der to reach their verdict.” 

The error of the Court in refusing to grant Defendant’s 
Prayer No. 5, in form, and failing to instruct in substance 
on defendant's character testimony is all the more appar¬ 
ent in the Court’s instruction that the character of the com¬ 
plaining witness as a prostitute was of no moment in the 
case. While the latter instruction was technically correct, 
the emphasis upon this phase of the charge to the jury and 
the refusal to instruct on the defendant’s reputation for 
good character exalted the testimony of the complaining 
witness to the prejudice of the defendant. 

! “Great weight should be given to evidence of de- 
i fendant’s good character, especially where the effect 

of the testimony against him is doubtful, and such tes- • 
timony is given by witnesses whose character is bad.” 
U. S. v. Emerson, Fed. Cas. No. 15,051, 6 McLean 406. 

I Defendant recognizes the rule that character testimony 
to be relevant and admissible must apply to the trait of 
character contained in the offense charged in the indictment 
—that “truth and veracity” are not such traits of charac¬ 
ter but that “peace and good order” is a term that is inter¬ 
changeable with “law-abiding.” It has been held that a 
reputation as a “law abiding” citizen includes the trait of 
character in the crime of rape. Hardtke v. State, 67 Wis. 
552; State v. Lindsay, 7 S. W. 2d 253, 254. 
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As to defendant’s reputation for truth and veracity, 
though not a trait of the offense charged, was admissible [by 
reason of the fact that defendant had testified and his cred¬ 
ibility had been attacked on cross-examination. 

“The admissibility of evidence as to his reputation 
for truth and veracity depended upon his taking the 
stand as a witness and testifying to facts as to which 
his credibility might be questioned * * * . There coi^ld 
be no reasonable question about it being admissible 
if the defendant took the stand, since the mere fact that 
he stood accused of crime and the jury were bound to 
consider his interest in the outcome of the case was 
sufficient to justify evidence of good character in sup¬ 
port of any testimonv that he might give.” Southerland 
v. U. S., 22 F. 2d, 305, 308. 

The character testimony was admitted without objection 
or exception. While the Court denied defendant’s prayer 
as to form, it was accepted in substance. No instruction 
whatever was given on defendant’s testimony and the foifm 
rejected was a proper statement of the law. 

5. The Court erred in rejecting in form Defendant’s 
Prayers, Nos. One, Three, Four, Five, Seven, and Eight, 
as improperly and specifically stating the law, while sub¬ 
stituting the language of the Court in a general charge, 
which omitted specific statements of the law applicable to 
the evidence in the case. 

In Egan v. U. S., 52 App. D. C. 384, 396, the Court f>f 
Appeals said: 

“The defendant is entitled to have the law of the 
case clearly and concisely stated to the jury, and it is 
error to refuse prayers which specifically state the law 
applicable to a certain branch of the testimony, and 
substitute therefor a charge which, to the legal mind, 
may contain the correct principle, but so involved in its 
verbiage as to tend to confuse rather than enlighten 
the average juror. While it is undoubtedly within the 
power of the trial judge to deny all prayers offered, aijid 
charge the jury upon the law of the case, the exercise 
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of that power places the counsel at a great disadvan¬ 
tage, in that he is compelled to argue the case without 
the advantage of any expression from the court rela¬ 
tive to the law as it will be given in the charge to the 
jury.” 

i The instruction requested in Defendant’s Prayer No. One 
was in the exact language of the prayer in the Egan Case 
(supra), or the definition of reasonable doubt given by the 
Court of Appeals in that case, and is presumed to be a 
proper statement of the law. It is respectfully submitted 
that the Court’s instruction on the testimony of accomplices 
was one of vague generality, and in failing to include the 
Government’s witness Wheeling, was misleading and con¬ 
fusing. Thorwegan v. King, 111 U. S. 549, cited in the 
Egan Case, held: 

* ‘Vague generalities addressed to a jury cannot sup¬ 
ply the place of specific instructions. The very pur¬ 
pose of instructions is to direct the attention of the 
jury specifically to the matters relied on by the parties, 
and to remove the subject of controversy from the do¬ 
main of vague generality.” 

Also cited in the Egan Case is District of Columbia v. 
Gray, 1 App. D. C. 502, 506: 

“Of course, the judge was not bound to give the in¬ 
structions requested bv the defendant in the precise 
terms in which they were requested. But when a pray¬ 
er for instructions is presented to a trial judge, and 
the prayer itself is sound in law and applicable to the 
testimony in the case, it is error in him not to instruct 
the jury in some sufficient form specifically, and not by 
vague generalities, upon the precise point to which the 
instruction is directed, if it is a material point in the 
case.” 

i The Court’s instruction on accomplices was vague and 
misleading—vague in the sense that it did not amount to 
an admonition, setting forth the reason for the rule as the 
danger of a miscarriage of justice in giving credence to 
such testimony uncorroborated by other competent evi- 
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dence. The instruction amounted to no more than a m^re 
sweeping generality, and was given in just that cadence 
and tone of voice so as to deprive the defendant of the force 
and effect of the rule. It was misleading in that it instruct¬ 
ed the jury as a matter of law that the complaining witniss 
was an accomplice, whose testimony should be received with 
caution and scrutinized with care, while failing to instruct 
the jury that Wheeling was also an accomplice to whose 
testimony the same rule should apply (R. p. 28). 

Having denied defendant’s prayer No. 2, on accomplices, 
which prayer was an accurate and precise statement of tpe 
law as set forth in Caminetti v. U. S., 242 U. S. 470, a^d 
Freed v. U. S., 49 App. D. C. 392, 266 F. 1012, defendant 
was deprived of the opportunity to qualify the testimony 
of Wheeling and Miss Fuller in the argument to the jury. 
It is true that the Trial Court recognized this error and at¬ 
tempted to correct it upon request in the charge. But 
neither the definition of accomplice nor the sweeping state¬ 
ment “that such testimony should be received with caution 
and scrutinized with care” amount to the caution stated as 
the rule in the Caminettie Case, nor was it anything like 
the advice to the jury of the danger of convicting upon the 
uncorroborated testimony of accomplices as contained in 
the more recent decision of our own Court of Appeals in 
the Freed Case. In that case as in the case at bar, there 
was no direct evidence that was untainted, and here, as in 
the Freed case, the government’s witnesses freely impli¬ 
cated themselves in testifying against the defendant afid 
the complaining witness had not been prosecuted. In the 
charge the Court referred to Miss Fuller as an accomplice 
but relieved the stigma of such fact in charging that the 
character of the complaining witness as a prostitute was 
of no moment in the case. Wheeling was not mentioned by 
the Court as an accomplice, which left his conflicting testi¬ 
mony untarnished, except for his record of conviction for 
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robbery and white slavery as affecting his credibility. 
There was no corroboration whatsoever of Wheeling’s tes¬ 
timony that he gave the defendant $8.00. Miss Fuller de¬ 
nied that W’heeling gave the defendant any money in her 
presence and that she didn’t know what Wheeling did with 
the money which she gave him. Even in the testimony of 
Miss Fuller and Mrs. Dowlin as to declarations and occur¬ 
rences at the Gilbert Hotel on the night of November 1st, 
which testimony defendant’s motion to strike was denied, 
was anything whatsoever said about defendant having re¬ 
ceived money or anything of value for the alleged acts of 
the preceding Friday night, neither was anything said about 
any payment or expectation of pay for obtaining dates. 
The only reference was the fact that the defendant had 
money of his own in his pocket. There was no marked 
money neither was it in any way subject to identification. 

i In the Freed case, which was a white slave case, also in¬ 
volved the element of procuring, two women and two men 
joined in their testimony against the defendant, corroborat¬ 
ing each other, while in the instant case not even an accom¬ 
plice corroborates Wheeling’s testimony that he paid 
money to defendant, which fact defendant denied and even 
the complaining witness denied knowledge of although 
Wheeling testified that he paid defendant $8.00 in the pres¬ 
ence of Miss Fuller, and that Miss Fuller told him how much 
he owed defendant, these statements Miss Fuller denied. 
Payment of money or something of value is an essential 
element of the offense charged in the indictment. Even 
had the complaining witness corroborated Wheeling such 
corroboration would have been of little weight as an accom¬ 
plice, for the reason that both were contaminated by the 
turpitude of the same guilt. If as the Court held in the 
Freed case, the testimony of the women should not be taken 
as that of ordinary witnesses, but *‘ ought to be received 
with suspicion and with the very greatest care and cau- 
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tion,” could less be fairly said of the complaining 
ness in the case at bar and of Wheeling’s contradicted 
timony of the payment of money to defendant? 


wit- 


it- 

s- 


tes- 


The Court erred in denying defendant’s prayer No. 


6 , 


bearing upon the other essential element of the offense 
charged. 

The element was merely stated to the jury in the charge 
with no attempt whatsoever at definition. It is respect¬ 
fully stated that the prayer properly states the law, that to 
find the defendant guilty of the offense charged in the in¬ 
dictment the defendant must have been the efficient and 
moving cause of the complainant’s conduct, the criminal 
design must have originated in the mind of the defendant 
rather than he merely acquiesced in the suggestion or pro¬ 
posal of the complaining witness or her agent. See: Luts 
v. Comm. (1930), 236 Ky. 549; State v. Mantis, 32 Idaho 
724; State v. McCornish, 201 P. 637; 18 ALR 186, 66 AIR 
506, 86 ALR 272; 42 Am. Jur. 274. 

Wheeling testified that he made all of the arrangements, 
that it was his proposal, his criminal design, of which the 
complaining witness was fully aware, and agreed to or 
ratified. There is no testimony, even of accomplices, that 
the defendant at any time took the initiative. Although 
such testimony of W 7 heeling “should be received with sus¬ 
picion and with the very greatest care and caution,” evqn 
he does not claim that the criminal design originated with 
the defendant. If W 7 heeling’s testimony was to be relied 
upon, the defendant merely acquiesced in the suggestion pf 
Wheeling with Miss Puller’s full consent and approval. 
It cannot be said then that this essential element of the qf- 
fense charged was proved beyond a reasonable doubt. 

No point is made of the denial of defendant’s prayer No. 
9 , as this error was corrected in the general charge, al¬ 
though the denial deprived defendant’s attorney the op* 
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portunity of presenting this phase of the defense to the 
jury. 

The general charge failed to instruct even in the sub¬ 
stance of Prayer No. 3, although it had been denied only as 
to form. No reference is made in the general charge to the 
interest of any witness in the case except the defendant 
(R. p. 26) although the evidence clearly showed that the 
two accomplices aided materially in the prosecution, that 
the complaining witness was not charged with any offense 
and that there may have been the motive of self-interest 
prompting the testimony of both Miss Fuller and Wheeling, 
and that such facts, if found by the evidence should be 
considered as bearing upon the credibility of such wit¬ 
nesses. 

Defendant’s Prayer No..3 is a proper statement of the 
law showing the bearing of motive upon credibility, and 
the jury should have been instructed that the purpose of 
serving one’s own interest as where one seeks a favor at the 
hands of the prosecution by aiding in the conviction of the 
accused, should be considered by the Jury. People v. Hoff¬ 
man, 195 Cal. 295, 232 P. 974. In was held in Peo¬ 
ple v. Breen, 130 Cal. 72, 62 P. 403; People v. Nihell, 144 
Cal. 200, 77 P. 916, that where the evidence shows that the 
complaining witness assisted in the preparation of the case 
for the prosecution it was evidence of unfair desire on the 
part of such witness to procure conviction. The prayer ex¬ 
cluded by the Court had the further support of W 7 all v. 
State, 153 Ga. 309; Shriedlv v. State, 23 Ohio St. 130: State 
v. Black, 97 N. J. L. 361; 3 'Wharton’s Criminal Evidence 
2220. 

6 . The Court erred in refusing to grant defendant’s mo¬ 
tion for a new trial, on the ground that the evidence failed 
to support the verdict, and other errors as were called to 
the Court’s attention. 
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The evidence did not sustain the verdict in view of the 
fact that the testimony of both of the Government's pirin- 
cipal witnesses was successfully impeached, by inconsist¬ 
encies in their testimony, by conviction for felonies, inter¬ 
est, and as accomplices. Miss Fuller testified that she liad 
known Robert Wheeling for three or four months in 
Roanoke, Virginia, where he was her boy friend (R. p. 14). 
Wheeling testified (R. p. 15) that he just met the girl six 
days before he left Roanoke, that he was not going with her 
at the time, and that he had never seen her before. I^iss 
Fuller testified (R. p. 13) that she knew nothing about any 
arrangements for dates made between Wheeling and de¬ 
fendant; that she gave Wheeling all of the money, hnd 
didn’t know what he did with it; that she didn’t remember 
seeing Wheeling give any money to defendant. Wheeling 
testified (R. p. 16) that the arrangements were made in 
the room when defendant brought the bags up, that Mtiss 
Fuller was in the room and heard the conversation, that 
he paid the defendant in the bed-room when Miss Fuller 
was present, that she told him what he owed defendant, all 
of which Miss Fuller denies. The payment of money be¬ 
ing an essential element of the crime charged in the ind: ct- 
ment, can it be said that upon such testimony the govern¬ 
ment carried the burden of proof? This coupled with the 
fact that Wheeling was a convicted felon, and that both 
"Wheeling and the complaining witness, according to the 
testimony, were accomplices, and may have had a motive 
of self-interest in so testifying. As was said by our Co 
of Appeals in Freed v. U. S., 49 App. D. C. 392, 396, “The 
fact that they so freely implicated themselves in testifying 
against this defendant is significant, especially as it does 
not appear that either has been prosecuted.” In the in¬ 
stant case the evidence showed that the complaining wit¬ 
ness had not been prosecuted, and that Wheeling entered 
a plea of guilty of white slavery and was sentenced to 16 
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months to 4 years in prison and fined $500.00, that the fine 
was withdrawn. In the case at bar as in the Freed case, 
“there was no direct evidence that was untainted.” 

In the motion for a new trial the trial judge’s attention 
was called to the errors herein assigned and the author¬ 
ities relied upon. The motion was denied, and was an 
abuse of judicial discretion. 

Conclusion. 

The record clearly indicates that the defendant did not 
have a fair and impartial trial, that his rights were great¬ 
ly prejudiced by rulings of the Court, and in consequence it 
is obvious that there was a miscarriage of justice, which it 
is incumbent upon this Honorable Court to correct. 

For the above reasons, I respectfully submit that the 

judgment of the Trial Court should be reversed and the 

•* 

case remanded to the District Court for further proceeding. 

EMORY B. SMITH, 

1707 Second Street, N. W., 

! Attorney for Appellant . 
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APPELLANTS JOINT APPENDIX. 

Case No. 8749. 

Indictment. 

1 DISTRICT COURT OF THE UNITED STATES 

% 

fob the District of Columbia. 

Holding a Criminal Term. 

District of Columbia, ss.: October Term, A. D. 19 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one George Colbert, on, to wit, the twenty-ninth day 
of October, 1943, and at the District of Columbia aforesaid, 
did arrange for and cause a certain female, to wit, one 
Muriel Marie Fuller, to engage in prostitution and have 
sexual intercourse with certain male persons whose names 
are to the Grand Jurors aforesaid unknown; and that the 
said George Colbert then and there feloniously and un¬ 
lawfully did receive for and on account of so arranging 
for and causing her, the said Muriel Marie Fuller, to ha\te 
sexual intercourse and engage in prostitution as aforesaid, 
a certain sum of money, to wit, eight dollars; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United 
States. 

EDWARD M. CURRAN, 

Attorney of the United States 
and for the District of Columbia. 

A true bill: 

Howard M. Colson, 

Foreman. 
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Plea. 

2 DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Friday, December 3, 1943. 
The court resumes its session pursuant to adjournment: 


Mr. Justice McGuire, presiding. 


United States, 

! vs * 
George Colbert. 


No. 72839 Indicted 
for Pandering. 


Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
whereupon the defendant being arraigned upon the in¬ 
dictment, the reading whereof he specifically waives, pleads 
not guilty thereto, and for trial puts himself upon the 
country and the Attorney of the United States doth the 
like; and thereupon the defendant is committed to the 
Washington Asylum and Jail and the bond is fixed by the 
Cdurt at One Thousand ($1,000.00) Dollars. 


3 1 Defendant’s Prayer No. One. 

The jury is instructed that the defendant is presumed 
to be innocent until he is proved to be guilty beyond a rea¬ 
sonable doubt, and that such presumption of innocence 
continues throughout the trial until you find a verdict of 
guilty; reasonable doubt may be defined to mean such a 
doubt as will leave the juror’s mind, after a candid and 
impartial investigation of all the evidence, so undecided 
that he is unable to say that he has an abiding conviction 
of the defendant’s guilt, or such doubt as in the graver 
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and more important transactions of life, would cause a 
reasonable and prudent man to hesitate and pause. 

Eagan v. TJ. S., 52 App. D. C. 393. 

Granted in substance, Denied as framed. 

McGUIRE, J. 

4 Defendant’s Prayer No. Two. 

The jury is instructed that an accomplice is a person 
who knowingly, voluntarily and with common intent with 
the principal offender, united in the commission of the 
crime; and you are further instructed*that a woman pro¬ 
cured is an accomplice if she herself originated the criminal 
enterprise and engineered or procured the solicitation; if 
you find that any witness in this cause is an accomplice 
you are cautioned against placing too much reliance upon 
the testimony of such a witness, and you should require 
corroboration before giving credence to such evident, 
and the testimony of one accomplice is not properly cor¬ 
roborated by the testimony of another accomplice to the 
same crime. 


Caminettie v. U. S., 242 U. S. 470; 

Flack v. State, (Tex. 1930) 29 S. W. 2d 383, 3S4; 
Stevens v. State, (1937) 110 S. W. 2d 906; 
Deathrage v. State, (1922) 237 S. W. 1111; 

Muse v. State, (1923) 249 S. W. 861; 

Freed v. U. S., 49 App. D. C. 392, 396. 

Denied, 


McGUIRE. J. 


4 


5 i Defendant’s Prayer No. Three. 

The jury is instructed that you are the sole judges of 
the credibility of witnesses, and in that respect you should 
consider the motive which the witness may have for so tes¬ 
tifying, and all facts and circumstances bearing upon such 
a motive; if from the evidence in the case you find a desire 
on the part of any witness to seek favor at the hands of 
the prosecution by aiding in the conviction of the ac¬ 
cused, or in any way to serve the witness’s own interest, 
you may consider such fact as bearing upon the credibility 
of that witness. 

i People v. Hoffman, 195 Cal. 295; 

Wall v. State, 153 G-a. 309; 

Shriedly v. State, 23 Ohio St. 130; 

State v. Black, 97 N. J. L. 361; 

1 3 Wharton’s Criminal Evidence 2220. 

Granted in substance, denied as framed. 

McGuire, j. 


6 Defendant’s Prayer No. Four. 

The jury is instructed that if you find that any witness 
has willfully and falsely testified to any matter within the 
knowledge of that witness, and concerning which he or 
she could not be reasonably mistaken, you may disregard 
that part of the witness’s testimony and accept the re¬ 
mainder, or you may disregard the witness’s entire testi¬ 
mony as being unworthy of belief. 

Gordon v. U. S., 53 App. D. C. 154. 

Granted in substance, denied as framed. 


McGUIRE, J, 


5 


7 Defendant’s Prayer No, Five. 

The Court instructs the jury that the circumstances of 
a case may be such that an established reputation for good 
character would alone create a reasonable doubt of guilt, 
although without it the other evidence would be convincing. 

Jones v. U. S., 53 App. D. C. 138; 

Eagan v. U. S., 52 App. D. €. 384. 

Granted in substance, denied as framed. 

McGuire, j. 

8 Defendant’s Prayer No, Six. 

The jury is instructed that to find the defendant guilty 
you must believe beyond a reasonable doubt that the de¬ 
fendant was the efficient and moving cause of the com¬ 
plainant’s conduct, that the criminal design originated in 
the mind of the defendant, rather than he merely acquis<3ed 
in the suggestion or proposal of the prosecution witness, 
and if you find that the criminal design originated in fhe 
mind of the complaining witness, or some other person or 
persons acting as her accomplice or accomplices and in 
her behalf, rather than in the mind of the defendant, you 
must return a verdict of not guilty. 

Luts v. Comm., (1930) 236 Kv. 549; 

State v. Mantis, 32 Idaho 724; 

State v. McCornish, 201 P. 637; 

18 ALR 186, 66 ALR 506, 86 ALR 272; 

42 Am. Jur. 274. 

Denied. 

McGUIRE, J. 


i 



6 


9 Defendant’s Prayer No. Seven. 

The jury is instructed that the burden of proving every 
essential element of the offense charge in the indictment, 
is upon the Government, which burden must be borne 
throughout the trial; and if you find by the evidence that 
the defendant did not receive money or other valuable 
thing for or on account of arranging for or causing the 
complaining witness to engage in prostitution at the Gil¬ 
bert Hotel on the night of October 29,1944, or on any other 
night thereabouts, you must return a verdict of not guilty. 

Granted in substance, denied as framed. 

McGUIRE, J. 


10 Defendant’s Prayer No. Eight. 

In determining the credibility of witnesses the jury may 
consider that witness’s conviction of crime as a test of 
whether that witness is deserving of belief; the jury is 
further instructed that a mere arrest for investigation is 
not a record upon which to impeach the credibility of a 
witness. 

Granted in substance, denied as framed. 

McGUIRE, J . 


11 Defendant’s Prayer No. Nine. 

The jury is instructed that the defendant is not bound 
to | explain away facts merely because they raise a sus¬ 
picion of his guilt, and if you find from the evidence that 
the defendant had on his person at the time of his arrest 
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a considerable sum of money, that fact in itself is not sijif- 
ficient evidence upon which to base a conviction. 

1 Wharton’s Criminal Evidence 239. 

Granted in substance, denied as framed. 

McGUIRE, J. 


Verdict 

12 Wednesday, April 19,19^4. 

The court resumes its session pursuant to ad¬ 
journment: Mr. Justice McGuire, presiding. 


United States, 
vs. 

George Colbert. 


No. 72839 Indicted 
for Pandering. 


Come again the parties aforesaid, in manner $s afor 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
the defendant is guilty in manner and form as charged in 
the indictment; and thereupon each and every member of 
the jury is asked if that is his verdict and each and every 
member thereof say that the defendant is guilty in maimer 
and form as charged in the indictment; and thereupon the 
defendant is committed to the Washington Asylum anfl 
Jail. 
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Judgment and Sentence. 

13 Friday, April 28, 1944. 

The court resumes its session pursuant to ad¬ 
journment: Mr. Justice McGuire, presiding. 


United States, 
vs. 

George Colbert. 


No. 72839 Indicted 
for Pandering. 


Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superinten¬ 
dent of the Washington Asylum and Jail, and by his at¬ 
torney, Emory B. Smith, Esquire; and thereupon the de¬ 
fendant’s motion for a new trial, heretofore submitted, is 
bv the Court denied; whereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the 
law should not be pronounced against him and he says 
nothing except as he has already said; and thereupon it is 
considered by the Court, that for his said offense, the said 
defendant be committed to the custody of the Attorney 
General or his authorized representative for imprisonment 
for a period of Four (4) months to One (1) year and One 
(1) day; whereupon Bond on Appeal is by the Court 
denied. 


! Order Extending Time for Filing Bill of Exceptions. 

14 Upon consideration of the motion of defendant, 

and it appearing to the satisfaction of the Court, * 
that further time is required for conference and the set¬ 
tling of the Bill of Exceptions in the above-entitled cause, 
it is by the Court this 2nd day of June, 1944, 
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ORDERED, that the timp for filing Bill of ExceptRins 
herein, be and it hereby is extended to the 15th day of 
June, 1944. 

MATHEW F. McGUIRE, 
Justice. 

We consent: 

Ray L. Jenkins, 

Asst. U. S. Attorney. 

Emory B. Smith, 

Attorney for Defendant. 

13 

No. 8749 April Term, 1944 



On consideration of appellants motion to permit the 
filing of the Bill of Exceptions in the above-entitled case, 
time having expired, to which appellee states it has no 
objection, It is 

ORDERED by the Court that appellant be, and he iis 
hereby, allowed to file the bill of exceptions in this case on 
or before July 6, 1944. 

Per Curiam. 

Dated June 28, 1944. 

A true copy, 

Joseph W. Stewart, 

Clerk of the United States Court of Appeals 
for the District of Columbia. 
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16 Bill of Exceptions. 

BE IT REMEMBERED That on April 18, 1944 the 
above entitled case came on for trial before the Honorable 
Matthew F. McGuire, Associate Justice of the District 
Court of the United States for the District of Columbia, 
and a jury impanelled and sworn to try the issue joined 
herein. 

Ray L. Jenkins, Esq., Assistant United States Attor¬ 
ney for the District of Columbia appeared for the United 
States and Emory B. Smith, Esq., appeared on behalf of 
the defendant, the defendant being present in person at 
and during said trial. 

Mr. Jenkins on behalf of the prosecution made a pre¬ 
liminary statement to the prospective jurors, in which 
statement he read a copy of the indictment, identified wit¬ 
nesses, counsel and defendant, and inquired of the panel, 
at the close of his statement, “I ask you if you know of 
any reason why you should not sit on this ease and decide 
it according to the evidence, fairly and impartially, and 
render your verdict solely on the evidence, in the case.” 
No member of the jury indicated to the contrary and the 
Government’s attorney announced himself as satisfied 
with the jury. 

Thereupon, defendant’s attorney asked prospective juror 
No. 1 if he were a native of Washington, preliminary to a 
series of questions designed to test the individual juror’s 
qualifications to sit as a juror on the question of race 
prejudice. The Court interrupted this line of questioning 
and the following took place: 

i The Court: I don’t think we ought to go into this Mr. 
Smith. 

! Mr. Smith: If your Honor please, I think the rights of 
the defendant require it. As far as the jury goes, it is a 
racial situation. 
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17 The Court: I do not think it is. The Court un¬ 
derstands. 

The Court will interrogate the prospective jurors. 

Mr. Smith: Will the Court also interrogate them with 
reference to prejudice in a case of this kind? 

The Court: I will interrogate the jury. 

Members of the prospective jury panel, do you know of 
any reason why you should not sit as fair and impartial 
jurors and render a true verdict based solely on the evi¬ 
dence, or lack of it, and render a fair and impartial ver¬ 
dict on the evidence? 

(No member of the jury indicated to the contrary.) 

The Court: Would any of you be prejudiced because 
the defendant is of a Negro race and the complaining wi 
ness is a white woman? 

(No member of the jury indicated to the contrary.) 

The Court: 1 take it by your silence that your answer 
is No? 

(No member of the jury indicated to the contrary.) 

The Court: Have you read anything about this case Jn 
the newspapers at any time? 

Do any of you know of any reason why you should nbt 
sit as fair and impartial jurors and render a fair and im¬ 
partial verdict on the evidence adduced at the trial an 
the instructions as given by the Court? 

(No member of the jury indicated to the contrary.) 

The Court: I find the panel indifferent. 

Mr. Smith: May I be privileged to interrogate them o 
the question of race prejudice and get individual responses? 

The Court: I am not going to permit anything in tqe 
nature of race to be injected in this case. 

I interrogated the jury and by their silence they indicate 
they have no such prejudice. 

Mr. Smith: Exception. 
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The Government called as its first witness MURIEL 
MARIE FULLER, who testified in substance as follows: 
that she was nineteen years old, and at present, liv¬ 
ing in Vinton, Virginia; that prior to coming to 
18 Washington, D. C. she was employed in Roanoke, 
Virginia, making Army tents; that she met a man by 
the name of Robert Wheeling, who induced her to come 
to Washington for the purpose of engaging in prostitution. 
She further testified that she and 'Wheeling and two other 
persons arrived in Washington on October 28, 1943, tak¬ 
ing rooms at 923 Massachusetts Avenue, N. W.; that on 
the following evening, October 29th, she and Wheeling 
went to the Gilbert Hotel on Ninth Street in the City of 
Washington, a short time after dark, where they register¬ 
ed as man and wife and were assigned to a room to which 
the bellboy, George Colbert, took them. She further tes¬ 
tified that the defendant engaged in a conversation with 
her and Wheeling, saying that he would be back with 
dates, which she defined as dates for the purpose of prosti¬ 
tution. She further testified that Colbert did come back a 
little later with a date which she filled in her room and 
for which she received $5.00, which she gave to Wheeling. 
Wheeling left the room and returned a short time later. 
She further testified, she filled three other dates that same 
night in other rooms in the hotel, which dates were sup¬ 
plied by the defendant Colbert, and for which she received 
$5.00 each time, giving the money to Robert Wheeling. It 
was further testified that she and Wheeling checked out 
of the hotel Saturday morning, went to their room at 923 
Massachusetts Avenue, and then checked in at the Houston 
Hotel that evening, where they were arrested. She fur¬ 
ther testified that on the evening of November 1st, she went 
back to the Gilbert Hotel with Detective Sergeant Roy 
Blick of the Vice Squad, Robert H. Kurtzman of the Fed¬ 
eral Bureau of Investigation and Mrs. Clara Dowlin of 
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the Women’s Bureau for the purpose of identifying the 
bellboy who had procured for her the dates; that she and 
Mrs. Dowlin went into the entrance of the hotel, leaving 
Blick and Kurtzman in the car outside; that she spoke to 
the defendant Colbert and asked him if he had anymore 
business, whereupon he had both she and Mrs. Dowlib 
step into the elevator, reprimanding her for questioning 
him in front of the clerk and then mentioning to her tWt 
she should have been there last night. He further saill 
that he had a boy downstairs and asked, “ Which 
19 one wants to take him?”, whereupon Mrs. Dowlin 
replied that they had two men downstairs, and that 
they would sooner wait for them. She further testified 
that she and Mrs. Dowlin were let out of the elevator on 
the second floor where they remained while the defendant 
took the elevator to the first floor; that Mr. Blick came u]j) 
on the elevator with the defendant, and that Mr. Kurtzmab 
came up the stairway; and that the defendant was placed 
under arrest. 

On cross-examination she testified in substance that she 
did not know the number of the room to which she was as¬ 
signed in the Gilbert Hotel, nor did she know the type of 
furnishings in the room. She further testified that afte^ 
turning the money over to Wheeling she did not see Wheel¬ 
ing give any of the money to Colbert, and that she did 
not know anything about the arrangements which Wheels 
ing had made with the defendant; that she did not tell 
the officers who arrested her at the Houston Hotel on Sat¬ 
urday night, October 30th, the truth about her activities 
at the Gilbert Hotel the previous night until Sunday morn¬ 
ing, October 31st. 

It was further testified that when she and Mrs. Dowlin 
went back to the Gilbert Hotel and had a conversation 
with the defendant on the elevator, nothing was said rela- 
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live to the events of Friday night, October 29th, where¬ 
upon the defendant’s attorney moved that the testimony as 
to the conversation between the defendant and Fuller and 
Bowlin be stricken from the record and the jury instruct¬ 
ed to disregard it, which motion was denied and an excep¬ 
tion noted. Miss Fuller further testitied that the first 
date she filled was brought to her room by the defendant, 
at which time her companion Wheeling left the room, re¬ 
turning a short time after she had completed the date, and 
that he remained there the rest of the evening; that the 
other three dates she filled were in other rooms in the hotel, 
to which rooms she was taken by the defendant Colbert. 

She was asked whether she noticed anything unusual 
about the hallways going from her room to the rooms 
of the men where she had relations and she said she didn’t 
notice. She further said she knew Wheeling and a man 
named Tasker for three or four months in Roanoke and 
that Wheeling was her boyfriend at that time. She fur¬ 
ther testified she came into the Hotel and was registered 
Sometime after dark but didn’t know the exact time. 


ROBERT LEE WHEELING testified on direct exam¬ 
ination in substance as follows: that he first met Muriel 
Marie Fuller, the complaining witness, in September or 
October of 1943 in Roanoke, Virginia; that he brought her 
to Washington, D. C. from Roanoke, Virginia via 
20 Richmond for the purpose of prostitution; that he 
was indicted on a charge of White Slavery, and was, 
at the time he testified, serving sentence on that charge. 
He further testified that when he and Miss Fuller ar¬ 
rived in Washington he got themselves a room in the nine 
hundred block of Massachusetts Avenue, N. W., where they 
spent the first night. Wheeling testified further that the 
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next day, which was October 29, 1943 he went down to the 
Gilbert Hotel and had a conversation with one of the bell¬ 
hops, and then on that evening, he and Miss Fuller register¬ 
ed in the Gilbert Hotel as man and wife, under a fictitious 
name which he could not remember; that he talked to Idle 
defendant Colbert shortly after he and Miss Fuller ar¬ 
rived at the hotel, and made an arrangement with Col¬ 
bert, whereby Colbert would secure dates for the pur¬ 
pose of prostitution for Miss Fuller, and that he, Col¬ 
bert, would be paid $2.00 for each $5.00 date so fur¬ 
nished. He then testified that after he and Miss Ful¬ 
ler went to their room, Colbert did secure dates for 
the girl, and that she turned the money over to 
him, and that he gave Colbert a total of $8.00 thiat 
night as his share. He testified that he thought the girl 
had four dates that night, but didn’t know what rooms M}ss 
Fuller filled the dates in. He said that after he and Miss 
Fuller registered and went up to their room, he left that 
room on two different occasions, and that they left the 
Gilbert Hotel the following morning, went back to their 
room on Massachusetts Avenue, and that they were ar¬ 
rested the next night at the Houston Hotel. 

On cross-examination Wheeling testified as follows: that 
he met Miss Fuller for the first time in October, 1943, six 
days before they left Roanoke together; that after they 
registered at the Gilbert Hotel together, he said nothing 
to the defendant about the arrangements or conversations 
he had with the other bellboy earlier in the day, but thit 
he thought the defendant knew about it, in view of the 
fact, that the defendant was in business as a bellhop; that 
he arranged with the defendant to secure dates for Miss 
Fuller after they had arrived at the hotel; that Miss Fuller 
was in the room in the hotel with him and the defendant 
when he and Colbert made the arrangements where- 



16 


21 by Colbert would get $2.00 out of every $5.00 which 
the girl earned. He further testified that after he 
and Miss Fuller checked in their room on the evening in 
question, that he remained in the room about twenty min¬ 
utes or half an hour, and came back about an hour or so 
later; that he left the room once more that night for about 
an hour; that on each occasion when he left the room, he 
went to a beer tavern down the street from the hotel, where 
he saw some people he knew, but that he did not personally 
make any dates for Miss Fuller at the beer tavern, or at 
any other place. Wheeling further testified that he had 
given the defendant his share of the money in the room, 
which he, the witness, and Miss Fuller occupied, and that 
Miss Fuller was present in the room on each occasion when 
he did give Colbert money; that Miss Fuller knew how 
much he was to pay the defendant; and that she had told 
Wheeling how much the defendant was to receive from 
the dates she filled. Wheeling also admitted that he was 
the same Robert Lee Wheeling who was convicted of rob¬ 
bery in Richmond, Virginia and sentenced to ten years 
imprisonment. 


i CLARA LOU DOWLIN was called as a witness and 
testified on direct examination substantially as follows: 
that she was connected with the Woman’s Bureau of the 
Metropolitan Police Department, and that she accom¬ 
panied Miss Fuller, Officer Blick and Federal Bureau of 
Investigation agent Kurtzman to the Gilbert Hotel on 
the evening of November 1, 1943, where Miss Fuller 
identified the defendant, as they approached the hotel; 
that Officer Blick suggested that they go in and approach 
the defendant inside the hotel; that she, and Miss Fuller 
did go into the hotel, leaving Officer Blick and Agent 
Kurtzman outside; that they approached the defendant 
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inside the hotel, and Miss Fuller asked him, “Is there 
any business for me tonightwhereupon the defendant 
suggested that they go upstairs; that once in the elevator 
he stopped between floors and scolded Miss Fuller for 
speaking to him where the clerk could hear her, and then 
said to her that she should have been there last night 
that there was a lot of business, that tonight “there’s only 
one”; that the defendant then turned to the w:it- 
22 ness, Mrs. Dowlin, and asked if she was working 
with Fuller that night. She further testified that 
the defendant then asked which one of them would take 
the one customer he had spoken of, whereupon the witness 
Dowlin replied that she thought two men had followed 
them to the door, and that they would take them first, if 
he would go down and see if they were there; that the 
defendant did go down stairs in the elevator, leaving Miss 
Fuller and the witness on the second floor; that he return¬ 
ed a moment or so later to the second floor with Officer 
Blick on the elevator with him; that Mr. Kurtzman caipe 
up the stairway; that the defendant was placed und^r 
arrest and taken to headquarters. 

On cross-examination Mrs. Dowlin testified that she had 
related the substance of their conversation with the de¬ 
fendant, in her direct examination whereupon she was 
asked whether she recalled any reference to the 29th, to 
which she replied she did not believe that was mentioned. 
Thereupon, defendant’s attorney moved “to strike Dow¬ 
lings testimony as uot relative to the night of the 29th.” 
This motion was denied after the court commented that 
the conversation was relevant as to the identification pf 
the defendant and as to his intent with reference to t] 
act charged. Exception was taken. 
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ROY E. BUCK was called as a witness and testified in 
substance that he is a member of the Vice Squad of the 
Metropolitan Police Department; that on the evening of 
November 1, 1943 he went -to the Gilbert Hotel, in com¬ 
pany with Agent Kurtzman, Mrs. Dowlin and Miss Fuller; 
that Mrs. Dowlin and Miss Fuller left the automobile when 
they arrived at the hotel and went inside; that he and 
Mr. Kurtzman waited in the car about five or six min¬ 
utes, when they went inside, and that he, the witness, 
placed Colbert under arrest—in response to the question 
by Mr. Jenkins, “What did you find on his person/’ de¬ 
fendant’s attorney objected and counsel were asked to 
approach the bench, whereupon the Court said: 

“I take it you indicate an intent to prove now, or 
offer evidence in connection with a large sum of monev 
found on defendant’s person.’’ 

i Mr. Jenkins answered, “That is correct." 

The Court: Was there anv conversation had with the 
officer as to how he acquired that money? 

Mr. Jenkins: I don’t know. 

23 The Court: I will exclude it. It may be very 
prejudicial. If I was in your situation I would 
offer it, but not being in your situation I will exclude it. 


ROBERT H. KURTZMAN was sworn as a witness and 
testified in substance as follows: that he is a Special Agent 
of the Federal Bureau of Investigation; that arrange¬ 
ments had been made to take Miss Fuller to the hotel on the 
evening of November 1st for the purpose of identifying 
the bellboy, who had procured dates for her on the night 
of October 29th; that he and Officer Blick, Mrs. Dowlin 
and Miss Fuller drove to the hotel on the evening of 
November 1st; that Miss Fuller pointed out Mr. Colbert 
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and said that he was the man as soon as they drove up 
to the hotel; that Miss Fuller and Mrs. Dowlin went into 
the hotel, and that he, the witness, and Officer Blick fol¬ 
lowed a little later; that the defendant was arrested bt 
Officer Blick. 

The Government rests. Defendant moves for directed 
verdict on ground that Government’s evidence failed tx|> 
show that defendant was the moving and efficient cause ii 
arranging for the dates of Miss Fuller; that according t 
the testimony the criminal design originated in the min 
of either the woman or her paramour. Motion was denie4 
and exception noted. 


GEORGE COLBERT, the defendant, testified on direct 
examination that he was employed at the Gilbert Hotei 
on October 29, 1943, that he went to work at 8 P. M. 
that he did not room the complaining witness and Rober; 
Wheeling—that the first time witness ever saw Miss Fulleif 
was on the night of November 1, 1943, at the time of hi^ 
arrest—that he had never seen Robert Wheeling before the 
day of the trial; that on the night of November 
1, 1943, nothing was said concerning October 29th and 
that the first time and the only time he ever heard any¬ 
thing of the charge was when he was shown a copy of the 
indictment—that at no time did he receive from either 
Miss Fuller or Mr. Wheeling any money for any ser¬ 
vices performed for them at the Gilbert Hotel; that he 
never talked with Miss Fuller about engagements in the 
Gilbert Hotel on the night of October 29, 1943, nor 
24 did he take any gentlemen to Miss Fuller’s room by 
previous arrangement with Mr. Wheeling on the 
night of October 29th, nor did he make any arrangements 
with Mr. Wheeling for dates with Miss Fuller at the Gil¬ 
bert Hotel on the night of October 29,1943. 
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On cross-examination defendant testified that he was on 
duty at the Gilbert Hotel the night of his arrest; that he 
was approached by Miss Fuller and Mrs. Dowlin, who re¬ 
quested to be taken to the lobby on the second floor; that 
Mrs. Dowlin asked him if there was anv business and 
said, “We have some men coming up to see us,”; that the 
elevator bell rang and he went down to the first floor when 
he was arrested by Officer Blick; that witness thought that 
he was being arrested on some charge relating to the 
night of his arrest—the matter of carrying Miss Fuller 
and Mrs. Dowlin up to the lobby—that his salary was 
$16.00 per week; that he had no other work on the side; 
that he paid $40.00 a month rent; that he was married; 
and that his wife did not work. 

Mr. Jenkins: Did you tell them that you were sending 
money to your sister. 

i Objection was made to this line of questioning as im¬ 
proper cross-examination. 

The Court: Cross-examination is confined to what was 
brought out on direct examination except when you want 
to impeach or show the credibility of the witness. 

Objection was overruled and exception noted. 

! Q. (Mr. Jenkins) And at the time of your arrest how 
much money did you have on your person? 

Mr. Smith: Now, if your Honor please, I object. This 
is the very thing on which vour Honor has already ruled. 

Mr. Jenkins: I think it has certain probative value, your 
Honor. Here is a man with a salary— 

The Court (interposing): I understand. I will permit 
it on cross-examination. I excluded it on direct examina¬ 
tion. 



21 


Exception noted. Defendant testified that he had Ion 
his person at the time of his arrest $595.00. 

25 On re-direct examination defendant stated that 
the money on his person the night of his arrest 'was 
an accumulation of savings and that he had sold a piece 
of real estate in the State of Oklahoma for $1700.00. 

On re-cross-examination defendant testified that tjhe 
sale of real estate was in the spring of 1943; that he Re¬ 
ported it in his income tax return, together with his salary 
and tips received at the Gilbert Hotel. 

JAMES HENRY ADOUE was called as a witness and 
testified on direct examination that he knew defendant’s 
reputation for truth and veracity, and for peace and good 
order, and that he knew it to be good. 

On cross-examination the witness was asked if he had 
heard that defendant Colbert was arrested for investiga¬ 
tion October 3, 1942, and he replied he had not heard of 
that arrest. He was then asked “If you had heard he had 
been arrested prior to the time of his arrest in this caRe, 
w r ould you have testified to his character as you haye 
today?” to winch he replied, “I don’t think I would”. 


IVAN TUCKER was sworn as a witness for the de¬ 
fendant and testified that he knew defendant’s reputation 
for truth and veracity and for peace and good order, and 
that it was good. 


WILBER G. DEAN, after being sworn as a witness 
for the defendant testified that he knew defendant’s repu¬ 
tation for truth and veracity, and for peace and go<^d 
order, and that it was good. 
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CURTIS C. WAUGH, after being sworn as a witness 
for the defendant, testified that he knew the defendant’s 
reputation for peace and good order and that it was good. 

On cross-examination of the witnesses Tucker, Dean 
and Waugh, the prosecuting attorney asked if they had 
heard that defendant was arrested for investigation on 
October 3, 1942, to which they individually responded they 
had not, and in reply to a further question by the prosecut¬ 
ing attorney, they each said that even if they had heard 
he had been arrested for investigation in 1942, that fact 
would not be such as to change their testimony as 
given. 


26 ROBERT H. KURTZMAN was again called to 
the stand by the Government, and he testified in 
rebuttal substantially as follows: that after he had tes¬ 
tified, he was in the courtroom on the previous day, and 
that he had heard the defendant testify that at the time 
of his arrest Kurtzman had not been identified to him. 
The witness then was asked whether such ah identification 

i 

was in fact made at the time Colbert was arrested, and 
he testified that he was identified to the defendant Colbert 
by Sergeant Blick. He further testified that he had heard 
the defendant testify in court in this case that the $595.00 
which he had on his person at the time of his arrest was 
money he had accumulated partly from the sale of real 
estate in Oklahoma. The witness was then asked to state 
what, if any, conversation he had with the defendant at 
the time of his arrest with regard to the money found on 
his person, whereupon, the witness said that the defend¬ 
ant told him that he had saved that money out of his 
salary, and that none of it had been received from Mr. 
Wheeling. He further testified that at the time of Ool- 
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bert’s arrest, Colbert was asked about bis part in the 
procuring of dates for the Fuller girl, and he had replied 
that he did not want to talk about it at all, that he would 
rather see his attorney. 

After the testimony of this witness, the Government anfl 
the defense rested, and the Court began ruling on the 
prayers which had been submitted by defendant’s counsel 
at the close of court the preceding day, at which point 
defendant’s attorney requested that the jury be excused 
“while we are considering the prayers, and I have some 
other prayers”, to which request the Court responded “I 
won’t take any other prayers, it is too late.” Defendant’s 
counsel then asked why, and the Court in the presence of the 
jury responded “The practice is that I am not going to take 
prayers at the last minute.” The Court then ruled as fol¬ 
lows on the prayers previously submitted, without dis¬ 
closing any of the substance or the nature of the prayers;. 

Prayer No. 1 granted in substance, but denied as frank¬ 
ed. Prayer No. 2 denied. Prayer No. 3 granted in sub¬ 
stance, but denied as framed. The same ruling with re¬ 
spect to Prayer No. 4. The same ruling with respect t\) 
Prayer No. 5. Prayer No. 6 denied. Prayers Nos. 7, £, 
and 9 granted in substance, but denied as framed. Ex¬ 
ceptions were taken and noted as to the court's denial of 
Prayer No. 2 and Prayer No. 6. 

The Court then charged the jury as follows: Gentlemeh 
of the jury, we have now reached the stage in this pro¬ 
ceeding when it becomes the duty, the function, and the 
responsibility of the Court to instruct you with 
27 reference to the law that is applicable so that you 
can weigh the evidence and determine the facts 
and thus do justice between the parties. 

The defendant in this case is charged with a one count 
indictment with what is commonly known as the crime of 
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procuring in that on the 29th day of October, 1943, in 
the District of Columbia, and within the jurisdiction of 
this court, he did arrange for and cause a certain female 
to engage in prostitution or promiscuous sexual intercourse 
with a number of individuals whose names are unknown. 

The purpose of an indictment is to point out formally 
to the defendant in a formal way the crime with which he 
is charged so that he may prepare his defense when the 
time comes to place itself upon his trial. An indictment 
is not proof. It cannot take the place of proof. It is 
not evidence and it has no probative value whatsoever. 

Now, the crime of procuring is defined by our statute 
as follows, and I am reading from Title 22, Section 2707 
of the District of Columbia Code, Laws of the District of 
Columbia, Edition of 1940. 

Any person 'who, within the District of Columbia, shall 
'receive anv monev or other valuable thing for or on ac- 
count of arranging for or causing any female to have 
sexual intercourse with any other person or to engage in 
prostitution, shall be guilty of the crime, punishable as 
described. 

! You will note the essential elements of the offense are, 
1, that there must be receipt of money or other things of 
value and the money must be paid on account of arrang¬ 
ing or causing any female to have sexual intercourse with 
another person or to engage in prostitution, which is 
promiscuous sexual intercourse for hire. 

Now, you are not, of course, to be influenced in this case 
and you are so instructed, by the revolting character of 
i this type of offense, and the burden of proof is on the 
Government to prove every essential element of the crime 
alleged and to do this beyond a reasonable doubt. 
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What is a reasonable doubt? Like a lot of simple things 
sometimes that do not lend themselves readily to 
28 definition, a reasonable doubt may be said to be the 
same type of doubt that you yourself would have 
in a matter of grave importance in your own lives and 
cause you to hesitate or pause before you took a step of 
grave importance in your own lives, a step of as grave 
importance in your own lives as this particular situation 
here today is in the life of this defendant. 

It is a doubt, as the term indicates, that is based on rea¬ 
son, not on conjecture, not on a whim or some vague sha¬ 
dowy something, but a doubt predicated and based and 
grounded on reason. 

Does that mean that the Government must prove its case 
beyond all doubts with the exactitude of a mathematical 
formula, such as two and two make four, or with meta¬ 
physical certainty that parallel lines have no meeting point? 

No. It means that the Government must prove its case 
to the point where you, the jury, have on all the evidence 
here an abiding, firm, moral conviction of the defendant’s 
guilt. 

This defendant, like every other defendant under our 
system of law, comes into court with the presumption of 
innocence about him and that remains with him up until 
such time as you, the jury, might possibly feel from all the 
evidence that the Government has proved its case beyond a 
reasonable doubt, and that you must resolve in his favor any 
reasonable hypothesis of innocence of the offense, and your 
verdict in such circumstances will be a verdict of not guilty. 

You are the sole judges of the credibility of the witnesses, 
and in that connection you may take into consideration their 
attitude and demeanor on the witness stand, their manifest 
candor or frankness, or the lack of it, their ability to recol- 
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lect facts and circumstances upon which they testify, their 
bias or prejudice, if such has been made manifest, and their 
interest in the outcome of this case. 

If you believe any witness or witnesses have deliberately 
perjured himself or herself then you are at liberty to dis¬ 
regard the testimony of such witness, except insofar as you 
might find that such testimony has been corroborated by 
other testimony of a credible character. 

29 Under our system of law, vou are instructed that 

• * * 

the defendant is not obliged to take the witness stand 
and no inference can be drawn from his failure to do so, 
but if he takes the witness stand he places himself in the 
same category as anv other witness, and vou are entitled 
to take into consideration his attitude and demeanor on the 
stand, his candor, or lack of it, his ability to recollect facts 
about which he testified, his interest in the outcome of the 
case, and any other facts and circumstances which might 
be a peril of the fact that he has taken the witness stand. 
You will give his testimony the same weight as the testi- 
monv of anv other witness. 

You are the sole judges of the facts and I repeat that. 

Under our system of law in the Federal courts, Judges 
have the right to comment on the evidence. This Court 
has studiously refused to do so, regarding it as an impair¬ 
ment of the function of the jury. If there is any conflict¬ 
ing evidence in the case, it is your duty and responsibility 
to resolve it. 

You must take the law as given by the Court, and in that 
connection you are not to take into consideration any opin¬ 
ion expressed by counsel on either side, and during the 
course of this trial if you gathered an opinion one way or 
the other that this Court has an opinion in this case, you are 
to disregard it. 
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You are the sole judges of the facts. You are not to p^y 
any attention to offers of evidence, either by the Govern¬ 
ment or by the defendant, that have been excluded by the 
Court. 

In this case there has been the testimony of what we call 
in the law accomplices, that is, persons who have admitted 
their moral guilt with reference to the alleged offense for 
which this defendant is on trial, and you are instructed as 
a matter of law that the testimony of accomplices is ac¬ 
ceptable in our courts, and you are instructed, however, that 

such testimonv should be received with caution and scru- 
•> 

tinized with care. 

You are further instructed that the character of 
30 the female involved in the case is of no moment. 

The statute prohibits any arrangement for causing 
any female to engage in promiscuous sexual intercourse fo 
hire. It doesn’t make a bit of difference whether she is 
prostitute of the most abandoned sort or whether she is o 
a previous chaste character. The character of the femal^ 
does not enter into the offense in any way and you are so 
instructed. 

There has been evidence in this case offered on the par 
of the Government of the possession of money by the de 
fendant shortly after the alleged commission of the offense 
You are instructed that is not evidence of guilt. The rei 
ceipt of money or other valuable thing is an essential ele¬ 
ment of the offense, but that was permitted to be introduced 
as an evidential fact for your consideration, and in that con¬ 
nection your attention is called to the fact also that the de¬ 
fendant made an explanation of the possession of that 
money and that is an evidential fact to be considered by you 
as offered bv the defendant. 


Now, this is a criminal case and there are only two types 
of verdicts that you can return. One is a verdict of guilty 
as charged and the other is that of not guilty. 
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I might say also that iu this particular case intent plays 
a very important part as it does in nearly every other crim¬ 
inal charge. Intent may be said to be the essence of all 
crimes. 

Now, a man is presumed to intend the natural and prob¬ 
able consequences of his act, and you are so instructed. 

A man’s intent is just as much a fact as is the state of a 
man’s digestion. 

Only G-od Almighty can read the human mind so in the 
administration of justice the only way we can determine a 
man’s intent is to take all the facts and circumstances and 
all the testimony with respect to the alleged offense into con¬ 
sideration in order to determine what a man’s intent is, if 
you should find from all the facts and circumstances, beyond 
k reasonable doubt, that the defendant did act in the man¬ 
ner alleged. 

This, gentlemen of the jury, is a criminal case and 
31 the verdict must be a unanimous one, and the respon¬ 
sibility rests on you as jurors that you will do jus¬ 
tice between the parties under your oaths on the evidence 
here presented. 

Is there any exception to the charge? 

Mr. Smith: If your Honor please, I wish you would in¬ 
struct the jury on conviction for a crime as bearing on cred¬ 
ibility, and also as to the definition of accomplice. 

The Court: I might say that with respect to one of the 
witnesses, Wheeling, evidence was introduced and permit¬ 
ted to be introduced bv the Court, under our svstem of law 

with reference to the commission of the crime bv him of 

* 

another crime, the crime of robbery, for which he was con¬ 
victed, and the crime of transporting a female into inter¬ 
state commerce for the purpose of debauchery, known as 
the White Slave Act. That is introduced only as referring 
to the credibility of the witness, if you find under the cir¬ 
cumstances does reflect upon the credibility of the witness. 
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An accomplice is a person who knowingly and actively 
participates with another in a commission of a crime, and the 
complaining witness in this case is an accomplice. So I 
will instruct you that the testimony of accomplices is ad¬ 
missible but it must be received with caution and scrutinized 
with care. 

You will now retire, gentlemen of the jury, and delib¬ 
erate your verdict in this case. I might say that you should 

choose one of vour members as foreman. 

* 


32 The foregoing is the substance of all the testi¬ 
mony and proceedings taken before the jury bear¬ 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

And thereupon, as the said exceptions were duly noted 
and allowed, as aforesaid, and duly entered upon the min¬ 
utes of the Court before the jury considered its verdict, 
and because the matters and things hereinbefore recited 
are not matters of record, in order to make the same a part 
of the record herein, which is hereby ordered, so that the 
defendant may have his case reviewed on appeal, defend¬ 
ant by his attorney, moves the Court to sign and seal this, 
his Bill of Exceptions, which motion is granted by the Court 
and thereupon the defendant enters this, his Bill of Excep¬ 
tions, and requests the Court to sign and seal the same 
which is accordingly done now for him this 30th day of 
June, A. D. 1944. 

MATHEW F. McGUIRE, 
Justice. 

Approved: 

Ray L. Jenkins, 

Attorney for the Government. 

Emory B. Smith, 

Attorney for Defendant. 
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33 Assignment of Errors. 

Comes now the defendant in the above-entitled cause and 
assigns as errors: 

i 1. The Court erred in refusing defendant’s attorney 
the privilege of examining the individual prospective jur¬ 
ors fully as to their race prejudice. 

2. The Court erred in admitting on cross-examination 
matter that had not been raised on direct examination, 
which matter was highly prejudicial and irrelevant, name¬ 
ly, the amount of money which defendant had on his per¬ 
son at the time of his arrest. 

! 3. The Court erred in rejecting the form of defendant’s 
Prayer No. 5, and in failing to instruct the jury at all on 
• character testimony offered by defendant, while charging 
that the character of the complaining witness, as a pros¬ 
titute, was of no moment in the case. 

i 4. The Court erred in rejecting in form defendant’s 
Prayers Nos. 1, 3, 4, 7, and 8, as improperly and specifical¬ 
ly stating the law applicable to evidence in the case, while 
substituting language of the Court in a general charge was 
vague and misleading. 

5. The Court erred in designating in the charge the 
complaining witness as an accomplice while failing so to 
designate the Government’s witness Wheeling. 

6. The Court erred in admitting statements in relation 
to a subsequent occurrence, which statements had no bear¬ 
ing upon the offense charged in the indictment. 

7. The Court erred in refusing to grant defendant’s mo¬ 
tion for a new trial, on the ground that the evidence 

34 failed to support the verdict. 
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8. The Court erred in denying categorically de 
fendant’s Prayers Nos. 2, 6, and 9. 

EMORY B. SMITH, 

Attorney for Defendant, 

1707 Second Street N. W., 
North 6991. 


35 Designation of Record. 

Comes now the defendant in the above-entitled cause anc 
designates the parts of the record to be included in th€: 
transcript, said parts being sufficient for the determina¬ 
tion of the questions raised on appeal: 

1. The Bill of Exceptions. 

2. The indictment. 

2a. Plea. 

3. Defendant’s Prayers Nos. 1 to 9 inclusive. 

.4. Assignment of Errors. 

5. The verdict. 

5a. Judgment and sentence. 

6. This designation. 

7. Orders extending time for filing Bill of Exceptions. 

EMORY B. SMITH, 

Attorney for Defendant, 

1707 Second Street, N. W., 
North 6991. 

Service of a copy of the foregoing Designation of Rec¬ 
ord is hereby acknowledged this 30th day of June, 1944. 

JOHN C. CONLIFF, JR., (S) 
U. S. Attorney. 

Approved: 

Mathew F. McGuire, (S) 

Justice. 

June 30,1944. 
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Clerk’s Certificate. 

36 DISTRICT COURT OF THE UNITED STATES 

for the District of Columbia. 

United States of America, 

District of Columbia. 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered 1 to 15, both inclu¬ 
sive, 33, 34 and 35, to be a true and correct transcript of the 
record, according to designation of record by counsel filed 
and made a part of this transcript, in cause entitled United 
States vs. George Colbert, Criminal No. 72839, as the same 
remains upon the files and of record in said Court, except 
the following: 

The bill of exceptions approved by the Court, pages num¬ 
bered 16 to 32, both inclusive, is included herein. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of July, 1944. 

CHARLES E. STEWART, 

(Seal) Clerk. 

By C. Frank Reifsnyder, 

Deputy Clerk. 
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v. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT of the case 

The appellant was convicted of pandering; the indictment 
charging that he received $8.00 in money for arranging for and 
causing one Muriel Marie Fuller to engage in prostitution and 
to have sexual intercourse with certain unknown male persons, 
in violation of 22-2707, D. C. Code, 1940. From the sentence 
of four months to one year imposed upon him, he appeals, 
claiming error in the restriction by the court of the scope of 
examination of prospective jurors as to racial prejudice; in 
permitting evidence of statements of appellant at the time of 
his arrest three days after the alleged crime; in permitting the 
District Attorney to question the appellant on cross-examina¬ 
tion as to his possession of a large amount of money at the time 
of his arrest; and in the refusal of certain prayers for instruction 
and the inadequacy of the instruction itself. Another error 
claimed is the refusal of the court to grant a motion for new 

(l) 
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trial because the evidence was insufficient to support the 
verdict. 1 

The facts in the case are as follows: Muriel Marie Fuller, a 
nineteen-year old white girl, was employed in Roanoke, Vir¬ 
ginia, in September 1943, when she became acquainted with 
one Robert Lee Wheeling. Wheeling induced her to come to 
Washington for the purpose of engaging in prostitution. (Joint 
appendix in back of appellant’s brief—hereinafter cited as 
j. a.—12, 14). On October 28, 1943, she and Wheeling and 
another couple came to Washington and took up their residence 
at 923 Massachusetts Avenue NW. Next day, October 29th, 
Wheeling went to the Gilbert Hotel on Ninth Street, in the City 
of Washington, and had a conversation with one of the bellhops 
there (not the appellant). That evening, October 29, 1943, 
Wheeling and Miss Fuller registered at the Gilbert Hotel as 
man and wife under a fictitious name (j. a. 15) and Wheeling 
made an arrangement with this appellant Colbert, a bellhop 
at the Gilbert Hotel, whereby appellant would secure dates for 
the purpose of prostitution for Miss Fuller, for each of which 
dates appellant would be paid $2.00 of the $5.00 she would col¬ 
lect (j. a. 15). That night she filled four dates, all of them 
arranged by appellant (j. a. 12), for each of which she received 
$5.00, which she gave to Wheeling (j. a. 12). The first date 
was brought to her room by appellant (j. a. 12) and the other 
three dates were made in other rooms in the hotel to which she 
was taken by appellant (j. a. 14). Wheeling paid appellant 
$8.00 that night as his share (j. a. 15). Next day Miss Fuller 
and Wheeling checked out of their room on Massachusetts Ave¬ 
nue and that evening they checked in at the Houston Hotel, 
near Ninth and E Streets, where they were arrested (j. a. 12). 
On the evening of November 1st Miss Fuller accompanied a 
policeman, a policewoman, and an agent of the Federal Bureau 
of Investigation to the Gilbert Hotel for the purpose of identify¬ 
ing the bellboy who had procured the dates for her there on the 
night of October 29th. The policeman and the F. B. I. agent 
remained outside the hotel while Miss Fuller and the police- 

1 The appellant, since shortly after sentence has been at liberty 
on bond fixed by this court. 
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woman entered the hotel. The appellant was inside on the 
first floor. Miss Fuller approached him and asked him if he had 
any more business (j. a. 13) or was there any business for her 
tonight (j. a. 17). Appellant got into the elevator with her 
and the policewoman, operated the elevator part way to the 
second floor, stopped it between the floors, and there repri¬ 
manded Miss Fuller for speaking as she did in the hearing of 
the Clerk of the hotel. He told her she should have been there 
the night before (j. a. 13, 17) that there was a lot of business, 
but that tonight there was only one (j. a. 17), and, then ad¬ 
dressing both women, asked which one would take him. The 
policewoman replied that they had two men downstairs, and 
that they would take them first (j. a. 13, 17). They were let 
out on the second floor and the appellant took the elevator to 
the first floor. Meantime, the policeman and F. B. I. agent had 
entered the hotel, and the officer arrested appellant there. Ap¬ 
pellant had $595.00 in cash in his possession at that time. 

The appellant produced several character witnesses, all of 
whom testified that his reputation was good for peace and good 
order and for truth and veracity. The appellant himself testi¬ 
fied and denied the charge in toto. He stated that the first time 
he ever saw Muriel Marie Fuller was the night of November 
1st, when he was arrested in the hotel, and that the first time 
he ever saw Wheeling was the day of the trial of the case. He 
further testified that he knew nothing about the charge against 
him until he saw the indictment. As to the occurrence at the 
hotel on the night of his arrest, he gave a different version from 
that of Miss Fuller and the policewoman. He testified that the 
question as to whether there was “any business” was put to him 
not by Miss Fuller, but by the policewoman herself. His 
account was such as to reflect no guilt or guilty knowledge on 
his part. 

On cross-examination, the appellant testified that his salary 
was $16.00 per week, that he had no other employment, that his 
wife was not employed, and that his rent was $40.00 per month, 
k Thereupon, over the objection of appellant, the question was 
permitted as to how much money he had in his possession at 
the time of his arrest. He answered that he had $595.00, and 
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wi redirect examination explained that this was an accumula¬ 
tion of savings, and that he had obtained $1,700 from the sale 
! of a piece of real estate in Oklahoma (j. a. 18,19). 

SUMMARY OF ARGUMENT 

I. The examination of prospective jurors was proper. Such 
examination by the court is contemplated by the practice and 
rules of the Court. The Court, at the request of counsel for 
the appellant, asked the question whether any of them would 
be prejudiced because the defendant was of the Negro race and 
the complaining witness a white woman. This was all that is 

1 required by Aldridge v. United States, 283 U. S. 308, and any 
further examination on the subject was unnecessary and, there- 
1 fore, undesirable. The court, accordingly, properly exercised 
its discretion to limit the examination. 

II. The cross-examination of the appellant as to the posses¬ 
sion of a large sum of money was proper to test his credibility 
and the trial judge had discretion to permit it within reasonable 

1 bounds. It elicited nothing of serious prejudice to the appel¬ 
lant. 

III. The statements and conduct of the appellant at the time 
of his arrest three days after the alleged offense were properly 
received in evidence as tending to show on his part at that time 
a knowledge and mental attitude inconsistent with innocence. 

IV. The instructions of the court were proper. The prayer 
as to character evidence, while proper in form, was not applica- 

1 ble to the case because there was no character evidence as to 
•the trait of character which was put in issue by the indictment. 
The indictment charged that the defendant received money for 
arranging for immoral acts. The only character evidence of¬ 
fered related to peaceableness and truthfulness. The situation 
and the law are not changed by the fact that counsel and the 
! court may have mistakenly assumed that the prayer was ap- 
| plicable. The appellant cannot complain that, because of the 
oversight of his counsel in not calling the court’s attention to 
its omission to instruct on character evidence, he was deprived 
of a favorable instruction which he was not entitled to in the 
first place. 
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V. The evidence was sufficient to support the verdict. The 
evidence for the Government, if believed, tended to prove thai/ 
the appellant made the arrangement charged in the indictment 
and received money for so doing. The credibility of the wit¬ 
nesses was for the jury to determine. 

ARGUMENT 

I 

The examination of the prospective jurors was adequate. 
Appellant claims that the trial court unduly restricted the ex¬ 
amination of the prospective jurors as to possible race prej¬ 
udice. The Government's principle witness, Muriel Marie 
Fuller, was a white girl, and the man who brought her to Wash¬ 
ington was a white man, while the defendant, a bellboy at the 
hotel, was a colored man. When the prospective jurors took 
their place in the jury box, the prosecuting attorney asked them 
only one question, that is, whether they could act impartially 
in the case. Thereupon the defendant's attorney asked pros¬ 
pective juror number one whether he was a native of Washing¬ 
ton. This is admitted in the bill of exceptions (j. a. 10) to be 
the beginning of a series of questions to be asked each individual 
juror. The court interrupted this interrogation and took up 
the questioning of prospective jurors himself. That the court 
was within its rights in so doing does not seem to be disputed 
in appellant's brief. Rule 70 of the Law Rules of the District 
Court of the United States for the District of Columbia, 
adopted in 1924 (The Law Reporter Binding Company, 1936) 
provides in part as follows: 

In criminal cases the examination of jurors upon voir 
dire shall be conducted by the Justice. Counsel may 
suggest such questions as they desire to have put and 
the Justice shall put them if in his opinion they are 
* proper. 

It is the practice of many judges in the District Court to con¬ 
duct the examination of prospective jurors in important cases 
where the questioning may be extensive. 
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1 The court then put to the prospective jurors questions sim¬ 
ilar to what the prosecuting attorney had asked, that is, 
whether they could act impartially. The court then put this 
question “Would any of you be prejudiced because the de¬ 
fendant is of a Negro race, and the complaining witness is a 
white woman ?” No member of the prospective jury responded, 
whereupon, the court said “I take it by your silence that your 
Answer is no.” Again there was no response. The court then 
reiterated the general question as to impartiality, this making 
the third time such a question had been asked. Counsel for 
the appellant then requested that he be permitted to interro¬ 
gate the individual jurors as to race prejudice. To the court’s 
refusal to grant this request an exception was taken (J. a. 11). 

It is important at the outset to observe that the question 
here presented is not whether the jurors should be interro¬ 
gated at all, but as to the extent of that interrogation. In the 
case of Aldridge v. United States, 283 U. S. 308 (1931), on which 
appellant mainly relies, the trial judge refused to ask any ques¬ 
tion whatever on the subject. The Supreme Court held that 
a question as to “whether they had any racial prejudice by 
reason of the fact that the defendant was a Negro and the 
deceased a white man which would prevent their giving a fair 
and impartial verdict” should have been asked of the pros¬ 
pective jurors in that case, in which the defendant, a Negro, 
was charged with the murder of a white policeman. The court 
cited with approval Pinder v. State, 27 Fla. 370, 8 So. 837. In 
that case the following question was refused to be put to the 
prospective jurors: “Could you give the defendant who is a 
Negro as fair and as impartial a trial as you could a white man 
and give him the same advantage and protection as you would 
a white man upon the same evidence?” In commenting upon 
this question the court said, “Though the question is not in 
express terms provided for in the statute above cited, yet it 
was a pertinent and as we think proper question to test fully 
the existence of bias or prejudice in the minds of the jurors.” 
[Italics supplied.] It will thus be seen that the cases wherein 
verdicts have been set aside for failure to ask the question were 
cases wherein no question whatever was asked. The appellant 
here seeks reversal because the court refused to permit nearly 
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one hundred questions which apparently he desired put. 
submitted that the trial court in limiting the examination 
the one clear and complete question properly exercised its 
cretion in the matter. 

II 


is 
to 
dis- 


al- 


* The cross-examination of the appellant was proper. 

When the appellant was arrested three nights after the 
leged crime, he had $595 in his possession. The Government 
in the trial of the case endeavored to introduce this evidence 
in its case in chief, but the court excluded it. When the de¬ 
fendant took the stand, the prosecuting attorney brought but 
on cross-examination from him that his salary as bellboy at the 
hotel was $16.00 per week, that he had no other work, that |iis 
wife was not employed and that he paid $40.00 a month rent. 
Thereupon, a question was asked to which objection was made. 
The court overruled the objection. The pending question \jas 
not answered but the prosecuting attorney then asked the ques¬ 
tion, “And at the time of your arrest, how much money did ypu 
have on your person?” Objection was made to this and over¬ 
ruled and exception noted. The defendant testified that be 
had on his person at the time of his arrest $595. Counsel for 
the appellant pursued the matter on redirect-examination and 
the appellant testified that this money was an accumulation |of 
savings and that he had sold a piece of real estate in Oklahoma 
for $1,700. 

It is now argued that the question was improper and irre 
vant. 

It is submitted that the question was proper cross-examina¬ 
tion to test the credibility of the witness. Such examination 
even where it touches collateral matters is permitted within the 
discretion of the trial court. III. Wigmore on Evidence, 3rd 
edition (1940), Sec. 1006, p. 670. “The extent to which crost- 
examination upon collateral matters shall go is a matter pecu¬ 
liarly within the discretion of the trial judge.” United States 
v. Manton, 107 F. (2d) 834, 845 (C. C. A. 2), cert, denied, 3 
U. S. 664. See also Wills v. Russell, 100 U. S. 621, 625 (1879 
Davis v. Coblens, 174 U. S. 719, 727 (1899); Fitzpatrick 
United States, 178 U. S. 304,315. 
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III 

The statements and conduct of the appellant at the time of 
his arrest were properly received in evidence. 

The witness Robert Lee Wheeling testified that he made an 
arrangement with the appellant whereby the appellant would 
secure dates for the purpose of prostitution for Miss Fuller for 
each of which dates the appellant would be furnished $2.00 of 
the $5.00 which Miss Fuller would collect (j. a. 15). Miss Fuller 
testified that the appellant brought a man to her room and 
took her to three other rooms for the purpose of keeping dates 
(j. a.’ 12, 14). She turned over to Wheeling the money she 
received for these dates (j. a. 12) and Wheeling gave appellant 
a total of $8.00 that night for his share (j. a, 15). 

Three nights later the appellant was in the hotel when Miss 
Fuller in the company of a policewoman went there for the 
purpose of identifying the bellboy who had made the arrange¬ 
ments for her prostitution. According to her testimony and 
that of the policewoman, Miss Fuller asked the appellant if 
he had any more business (j. a. 13) or “is there any business for 
me tonight” (j. a. 17) ? Appellant got the two women on the 
elevator and, stopping it between the first and second floors, 
reprimanded Miss Fuller for speaking that way in the hearing 
of the clerk (j. a. 13, 17). There ensued further conversation 
which pointed clearly to the fact that the appellant knew Miss 
Fuller and had an understanding with her whereby he would 
procure dates for her at that hotel. 

That such conversations and conduct by the defendant were 
relevant to the accusations against him is quite plain. The 
indictment charged that he “did arrange for and cause a cer¬ 
tain female, to wit, Muriel Marie Fuller, to engage in prostitu¬ 
tion,” and that he received money therefor. Evidence such as 
that here complained of which tended to show that the de¬ 
fendant was acquainted with this particular woman and that 
he was on such terms with her that he could speak to her intel¬ 
ligently about business for tonight” certainly reflects a knowl¬ 
edge and mental state on his part consistent with guilt an(} 
inconsistent with innocence. Such evidence in retrospect is 
sometimes quite valuable in pointing out a previous event or 


9 


status which the accusation puts in issue. II. Wigmore on 
Evidence, 3rd Edition, 1940, Secs. 244, 265,266. The situation 
is analogous to but not identical with conduct showing con¬ 
sciousness of guilt such as flight. That evidence of flight is 
admissible is well established. But any other conduct tending 
fairly to indicate guilt either through consciousness thereof in 
the mind of the accused or a mental state or knowledge of facts 
which could not be expected to exist except for the previous 
doing of the acts charged is equally admissible. “Is a flight the 
only evidence of conscious guilt? Far from it, any indication 
of it, arising from the conduct, demeanor, or expression of the 
party, are legal evidence against him. The law can never limit 
the number or kind of such indications.” Parsons J.— Johrson 
v. State, 17 Ala. 618, 624 (1850), appearing in nole at sec. !273, 
p. 106, II. Wigmore on Evidence, 3rd Edition, 1940. Cf. Funk 
v. United States, 16 App. D. C. 478, 491-4 (1900). 

IV 

i The instructions were proper. A prayer as to character evi¬ 
dence was not in order. 

•The defendant was charged with receiving money for ar¬ 
ranging for immoral acts. He produced four character wit¬ 
nesses, who swore that his reputation for truth and veracity 
and for peace and good order was good (j. a. 21-22). There 
was no other character evidence offered. 

At the conclusion of the evidence, the appellant offered his 
prayer No. 5 (j. a. 5) as follows: 

The court instructs the jury that the circumstances 
of a case may be such that an established reputation 
for good character would alone create a reasonable doubt 
of guilt, although without it the other evidence would be 
convincing. 

The court granted the prayer in substance, but denied it as 
framed (j. a. 5, 23). The court then proceeded to instruct the 
jury and (apparently through oversight) made no reference 
whatever to the law concerning reputation evidence (j. a. 553- 
29). The matter was not called to the court’s attention, al¬ 
though counsel was asked at the conclusion of the chai'ge 
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whether there were any exceptions and counsel did request fur¬ 
ther instructions (j. a. 28) which were granted (j. a. 28-29). 

It is obvious that the court’s omission to comment on char¬ 
acter evidence was purely an oversight and it was the duty of 
counsel for the appellant to call the matter to the court’s atten¬ 
tion. Had that been done the court undoubtedly would have 
given an instruction substantially like the prayer number 5 
offered. i 

However, it is submitted that there was no occasion to in¬ 
struct on reputation evidence. The reputation evidence offered 
by the appellant had no relation to the trait of character put in 
evidence by the charge and hence it should have been excluded. 
I. Wigmore on Evidence, 3rd Edition, 1940, Sec. 59, p. 
458. “* * * In the first place, the character or disposition 
offered, whether for or against him, must involve the specific 
trait related to the act charged.” Authorities cited in Wigmore 
sustain this proposition. Thus in Harper v. United States, 170 
F. 385,390 (C. C. A. 8,1909), where the charge was the making 
of a false entry, evidence of good character for morality and 
sobriety was excluded. In Morgan v. State, 88 Ala. 223, 6 So. 
761 (1889), where the charge was assault with intent to kill, 
evidence as to good character for truth was excluded. In Chung 
Sing v. United States, 4 Ariz. 217,36 Pac. 205 (1894), where the 
charge was selling spirits to Indians, evidence as to good char¬ 
acter as a law-abiding citizen was excluded. In People v. 
Redola, 300 Ill. 392,133 N. E. 292 (1921), where the charge was 
larceny, the court excluded evidence as to the defendant’s good 
reputation as a peaceable and law-abiding citizen. In People 
v. KendaU, 357 Ill. 448,192 N. E. 378 (1934), where the charge 
was robbery, reputation evidence for truth and veracity was ex¬ 
cluded. In Wentz v. State, 159 Md. 161, 150 At. 278 (1930), 
where the charge was incest, character evidence as a peaceable 
and law-abiding citizen was held irrelevant. 

Having benefited by the improper admission in evidence of 
testimony to which he was not entitled, the appellant should 
not now be heard to complain that such evidence was not gar¬ 
nished by an instruction equally unmerited. 
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The evidence was sufficient to support the verdict, 
facts in the case are referred to in the counterstatement in 
brief and appear in more detail in the bill of exceptions 
10-29). “Taking the view most favorable to the Gov 
ment” ( Glosser v. United States, 315 U. S. 60, 80 (1942)), 
submitted that they amply support the verdict of guilty. 

CONCLUSION 


It is respectfully submitted that the jury was properly se¬ 
lected, that the evidence put before it was properly received 
'and supported the verdict, that the instructions of the court to 
the jury were adequate and correct, and that the judgmeijt of 
sentence should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

Ray L. Jenkins, 

Assistant United States Attorney, 

Charters B. Murray, 

Assistant United States Attorney, 

Attorneys jor the AppeUde. 
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